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8 UNITED STATES DISTRICT COURT
) DISTRICT OF NEVADA
10
TNITTED STATES OF AMERICA,
11
Plaintiff, In Equity No. (C-125-ECR
19 Subfile No. C-125-B
WALKER RIVER PAIUTE TRIEE,
13 Plaintiff-Intervenocr,
CASE MANAGEMENT ORDER
(4 VER
15 WALKER RIVER IRRIGATION DISTRICT,
) a corporation, et al.,
16
Defendants.
17 /
18 UNITED STATES OF AMERICA,
WA KER RIVER PATIUTE TRIBE,
19 Counterclaimants,
20 V.
el WALKER RIVER TRRIGATION DISTRICT,
5o et a_.,
Counterdefendants.
23 /
24 The enormity and complexity of the issues pend:ng with
25 regpect to the First Amended counterclaims filed by the United
26 States and the Walker River Paiute Tribe certainly suggest that
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soma sort of bifurcation would be helpful in processing the action.
Any such bifurcation may involve some duplication of work in
relation to subsequent phases of the case. There does not seem to
be any way to entirely avoid duplication, but we should endeavor to
do sc to the extent that we can. Another major concern is whether
perscons litigating in later phases of the case may find themselves
prejudiced by being bound by decisions and adjudications in earlier
phases where they did not participate. Thig, too, we should
endesvor to avoid.

Without bifurcation of some sort, the case may simply be
too big and too complex to process on a reasonable basis.

Having determined that some sort of bifurcation is
desirable and necessary, we conclude that, in general terms, the
oroposal of the U.S./Tribe to bifurcate the "Tribal Claims" is as
good and logical a basis for dividing the case as has been
suggested or can be devised.

While many of the defenses to the claims of the
U.3./Tribe claims for the Walker River Paiute Indian Reservation
may be the same or similar to the defenses that may be offered with
ragpect to the remaining claims of the U.S. for cother Indian
ragervations and lands and federal enclaves and federal lands, each
of the remaining claims appears to require cevelopment of a
distinctly different factual scenario, as well as specific legal
basis. This presents one good reason to bifurcates as suggested by
the U.S8./Tribe. Exactly how the defenses which overlap the claims

for the Walker River Paiute Indian Reservation will play out as to
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3 sach of the other separate c¢laims 1is uncertain and adds
2 justification for the proposed bifurcation.
3 In the order that follows, we have expanced the
4 catecories of water rights holders to be served with process
Si sorewhat beyond the categories suggested by the U.5./Tribe n their
5' proposed case management order, but have not included all such
7 categories as have been suggested by the Walker River Irrigation
8 District and Stateg of Nevada and California.
g The categories to be served with process may be subject
10 ts adjustment and modification by order of the Magistrate Judge as
1 h2 may find to be appropriate. However, we note that we have
10 limited domestic users to be served with process —o those whom, it
13 aopears, might be affected by pumping of underground water on the
14 Walker River Paiute Indian Reservation. 1If it is shown that other
15 domegtic users cculd be affected by such pumping or that the
16 underground and surface water constitute a single hydrological
17 system where an earlier priority for the tribe for surface or
18 underground waters could affect the rights of cther domestic users,
19 the Magistrate Judge should make an order expanding the category of
50 dorestic users who are reguired to be gerved with prcocaess.
21 We have also expanded the categories of water rights
0o holders who have permits to pump groundwater issued by the State of
03 Nevada and who are reguired to be served with process to additional
04 Sub Basins in Nevada. This has been done because of the c¢laim that
o8 underground and surface waters constitute a single source.
26
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These additional categories are algso subject to
modification by the Magistrate Judge on the same basis as noted
above .

With the conclusion that the Tribal c¢laimg should be
bifurcated in mind, we then endeavcer to devise a case maragement
order to provide for such bifurcation, taking into account the
companion considerations ncted above.

IT IS, THEREFORE, HEREBY ORDERED that:

(1) The claims of the Tribe contained 1in the First
Amenced Counterclaim of the Tribe and the claims of the U.S. on
behalf of the Tribe (First, Second, and Third Claims for Relief)
st forth in the First Amended Counterclaim of the U.S. are hereby
bifurcated from all other claimgs raised by the U.5. 1in its
pleacing. The bifurcated claims are sometimes referrec to herein
as the "Tribal Claims." Reference to the U.S./Tribe below refers
separately to the United States and its said claims, set forth in
its FPirst Amended Counterclaim in behalf of the Tribe and to the
Walker River Paiute Tribe and itgs claimg set forth in its First
Amenced counterclaim.

{2) The Tribkal Claims shall proceed as descrioced in this
Case Management Order. All disgscovery and all other proceedings in
thi's action included in or 1in connecticn with the zaid First
Amended Counterclaimg are stayed, until the further order of the
court, and except as provided in this order.

SERVICE OF PRCCESS AND FILING OF LIS PENDENS
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{3} Prior to the resclution of the Thregshold 1ssues
identified below, the U.S./Tribe shall effect service of their
respective First Amended Counterclaims, notices in lieu of summons,
regquests for wailver of szervice, and the within Case Maragement
Or-der on all of the members of the categcories of water rights
holders described below. Each of the members cof szach said category
3hall be named as a Counterdefendant in this case.

(a} The successors 1in interest to all water rights
holders under the Decree (April 14, 1936), modified, Order for
Entry of Amended Final Decree to Conform to Writ of Mandate,
Etc. (April 24, 1940) ("1936" Decree).

() All holders of surface water rights under the laws
of the States of Nevada and California in the Walker River
Basis who are not presently parties to thisg adjudication.

(c) All holders cof permits or certificates to pump
groundwater issued by the State of Nevada and domestic users|
of groundwater within Sub Basins 107 (8Smith Valley), 108
{Mason Valley}, 110A (Schurz Subarea cf the Walker Lake
Valley}, and 110B (Walker Lake Subarea of the Walkzr Lake
Valley} .

(d} All holders of permits or certificates to pump
groundwater issued by the State of Nevada within Suk Basins
106 ({Antelope Valley}, 109 (East Walker), and 11CC {(Whiskey
Flat-Hawthorne Subarea of Walker Lake Groundwater Rasin).

(e} All wusers of groundwater for irrigation in

California.
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{fy All holders of '"vested rights” to the use of
groundwater under the laws of the State of Nevada within the
Walker River Basin.

(g) All municipal providers in Nevada within the Walker
River Basin who currently use groundwater.

{(h) All municipal providers in California witain the
Walker River Basin who currently use groundwater.

(i} All industrial users in Nevada within the Walker
River Basin who currently ugse groundwater.

(4) Subject to the requirements of this order, within 60
days of entry of this Case Management Order the parties shall file
an agreed-upeon Notice in Lieu of Summons for the Tribal Claims and
agreement upon procedures for recording Lis Pendens toe the
Magistrate Judge for hisg consideraticn and approval. To the extent
zhe parties cannot agree on any of these issues they shall, within
said pericd of time, file their own proposals regarding such issues
for consideration and decision by the Magistrate Judge. Prccedures
for recording of Notices of Lis Pendens will be determined by the
Magistrate Judge by order.

{(5) To the extent the U.5. and the Tribe cannot effect
gervice oy obtain a waiver o©f service from all the incividual
memnners of the categories of water rights holders and users listed
above, and all other claimants to surface and groundwater rights
not ddentified or who are unknown, the U.S./Tribe mav move for
publication of summons consgistent with Fed., R. Civ. P. 4 and the

laws and rules applicable for Nevada and California respectively to

'
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the extent they are to be used according to Fed. R. Civ. P. 4. The
Magistrate Judge shall congider any such metion and rule on the
sane so as te grant or deny such motion for publication n whole or
in part.

(6) The Magistrate Judge shall establish a schedule for
completion of service of process which may be modified by further
order from time to time as appropriate.

The Magistrate Judge is authorized tc consider and decide
all issues which may arise pertaining to service of process.

{7) The Magistrate Judge shall ccnduct all necessary
oroceedings and shall decide how the information shall be cbtained
oy the U.S./Tribe to enable them to identify the individuals and
entities with claims to surface water and/or groundwabter in the
Wa_ker River Basin who are the appropriate counterdefendants to the
7.8./Tribe said counterclaims. The Magistrate Judge shall
dztermine the regponsibilities of the respective parties to provide
z1ch information and at whose cost. Such information may be
ordered obtained through orders devised by the court or discovery
or other processes, so that the litigation may prcceed 1in a
reascnable manner.

In this connection, the Magistrate Judge shall alsc
oongider and determine how, when, and at whose cost information
ragarding changes or modification in the individuals or entities
with such water rights claims shall ke providzd as between the

arCies and the entities which receive information respecting an
. I
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1 such  changes, wuntil service of process is complete on the
5 counterclaims.
7 (8) The U.S./Tribe may seek costs of service pursuant to
4 the requirement of Fed. R. Civ. P. 4(d) during their service
5 aefforts under this Case Management Order.
6 {9) After the U.S./Tribe have received the iaformation
7 ard compiled the list of parties whom they intend to serve, that
g list and a description of the procedures by which it was compiled
g srall be filed and provided to the parties who shall have such
10 period of time as the Magistrate Judge shall determinre to file
111 ckjections indicating whether the list is complete and includes all
123 guch water rights claimants within the categories described in
135 raragraph (3} above who can reasonably be identified. The
14 Magistrate Judge shall consider and rule on all such objections.
15 Corrections to the list of intended parties may be made during the
15 period of the service of process upon appropriate notice and
17 approval of the Magistrate Judge.
13 I Scheduling, Case Management
19 (10) Following completion of service of process on the
o0 said counterclaims, the Magistrate Judge shall receive
a1 recommendations of the parties for procedures for scheduling and
oo for the efficient management of the litigation given the number of
23 parties to the case. Such procedures may include the use of common
o4 counsel, special procedures for service of pleadings, or anv other
25 mezhanisms deemed likely to reduce the burdens on the parties and
26 thz court in a case of this magnitude. The Magistrate Judge shall
8
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consider and make all appreopriate rulings with respect to these
mattzers.

Threshold Issues Relative to Tribal Claims

(11) As soon as convenlent after the entry of this order,
and upon appropriate notice to the parties presently appearing in
the case, the Magistrate Judge shall c¢onsider and make a
preliminary determination of the threshold issues to be acdressed
al. the outset of the litigation on the U.S./Tribe said
counterclaims. Scheduling of such consideration shall go forward
notwithstanding other proceedings provided for in this order. The
list of threshold issues regarding said claims will not ke finally
resolved and settled by the Magistrate Judge unti_ all appropriate
parties are joined. Neverthelegs, the parties are directed to
identify all potential thresheld issues promptly and to submit them
to the Magistrate Judge for consideration, as he shall direct, so
that action may proceed as promptly as possible upon conclusion of
gervice of process. In general, threshold issues, among others,
shall address Jjurisdiction, <laim, preclugion, applicable law,
agquitable and other defenses which may be raised by any perty.

Among cothers, the Magistrate Judge shall consider
inclusion in the list of threshold issues to the resclution of the

sa.d Tribal Claims to be addressed at the outset of the litigation:

(a) Whether this court has jurisdiction to adiudicate
the gaid Tribal Claims. If so, to what extent should the
court exercise its jurisdiction in these matters. In thisg

connection, what is the scope of this court’'s subject matter
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jurisdiction to adjudicate the Tribal Claims to groundwater,
as well as to additional surface waters?

{b} Does federal law govern the pumping of groundwater
on the Walker Lake Paiute Indian Resevrvation by the Tribe or
the U.S. on its behalf?

(¢} 1If the Tribe has the right to pump groundwater under
federal law, are such rights, as a matter of federal law,
subject to different protections than those provided ky State
law?

(d) Whether the court has jurisdiction cover groundwater
used pursuant to State law outside the exteriocor boundaries of
the Walker River Paiute Indian Reservation i1f such use
interferes with the Tribe’s rights under federal law to usge
water from the Walker River system. If so, should ths court
exercise that jurisdiction?

(e} Whether equitable defenses bar some or all of the
said Tribal Claims. Within such time as shall be fixed by the
Magistrate Judge the parties now or hereafter appearinc in the
case shall file for consideration by the Magistrare Judge a

statement as to any defenses or issues they intend to assert.

(£} Whether, regardless of the extent of hydrologic
connection between surface and groundwater, this court 1is
required to accept the distinction drawn between surface water
rights and groundwater rights provided by Califorria and

Nevada law.

10
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1 {g) Are the holders of surface water rights established

5 under federal law entitled to protection from the use of
3 groundwater beyond the protection provided to nolders of
L surface water rights established under state law.

5 (h) If the only jurisdicticon of this court with respect
6 tc groundwater issues 1s to protect surface water rights
e established under federal law from interference by juniocr
8 groundwater users, must the issues of interference be decided
9 as a part of the adjudication of federal surface water claims.
10 Phasing of Proceedings

1 {12) Pretrial proceedings in this case with respect to

12 the Tribal Claims shall be conducted in multiple phases as follows:

13

14 {a) Phase I of the proceedings shall consist of the

15 threshold isgsues ag identified and determined by the

16 Magistrate Judge.

17 (b) Phase IT will involve completion and determnination

18 on the merits of all matters relating to the said Tribal

19 Claims.

20 A Scheduling Order shall be entered ky the Maglstrate

o1 Judge, 1in accordance with this order, and such other

52 appropriate matters as he shall consider necessary to provide

23 for completicon of consideration of Phases I, II, and

o4 subsgsequent phases in the case.

25 {(c} Additional phases of the prcoceedings shall encompass

26 all remaining issues 1n the case. Such phases shall be
11
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determined and scheduled by the Magistrate Judge e&nd may, to
the extent he determines, overlap Phases T and TIT as
appropriate. We do anticipate, however, that the additional
phases will not be scheduled by the Magistrate Judge at least
until the threshold issues as set forth above have been
decided on the merits. The additional phases shall include,
but nct be limited to:

(a} All c¢ther claimg, crossclaims, courterclaims,
defenses and issues raised by the pleadings of the
parties that are not included in the threshold
issues.

tb) All other issues related to the Tribal Claims.

{c) All issues related to the other Federal Clzims.

Respongeg to Process

(13) The notices in lieu of summons shall Jotify the
perscns or entities served concerning how and when they must

regpend.  They shall be directed to file and serve upon the U.S.,

the Tribe, the Walker River Irrigation District, the States of
Nevada and California, within 60 days after completion of service
oI process {or where service is by publication within 60 days after
the last day of publication of sguch service), a notice of
appearance and intent to participate. No Answers or other pleading
w1l be required except upon further order of the Magistrate Judge
entered thereafter. No default shall be taken for failure to

appear.

12
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1 (14) Upon completion of Phase T it may be necegssary to
o join additional parties.
3 Discovery, Motions and Further Proceedings
4 {15) Once the Magistrate Judge has finally determined the
5 threshold issues, discovery shall be allowed to all parties on the
5 threshold issues. Discovery shall also be permitted during that
7 same time period concerning the basis for the Tribal Claims; such
g di.scovery shall be limited to propounding of interrogatories and
g recquests for production of documents relating to —he contentions of
10 the U.8./Tribe with respect to the basis for the Tribal Claims.
11 The discovery provided for in this paragraph (15) shall
12 pe: conducted for such period and according to such terms,
13 corditions, modifications and extensions to this order as shall be
14 determined to be appropriate by the Magistrate Judge.
15 As provided above, all other discovery is stayed.
16 (16) Motions which may be dispositive or partially
17 dispositive of any threshold issue shall be deferred until
18 corpletion of discovery as permitted by this order and shall be
19 filed thereafter within such time pericd and schedules for answers
20 ard replies as shall be determined by the Magistrate Judge. Such
o1 dispositive motions, however, will be decided by the undersigned
oo Judge.
23 | {(17) To the extent the threshcld issues are not resolved
24- by motions, an evidentiary hearing shall be held before the
o5 urdersigned judge at such time and according to such zonditions
<6
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(including, as appreopriate, the filing of Jjoint rrehearing orders
as shall be determined by the Magistrate Judge.

{18) If a party wishes to perpetuate testimony relevant
to this matter, that party shall comply with Fed. R. Civ. P. 27 and
any applicable Local Rule. The Magistrate Judge will consider and
determine all issues pertaining to perpetuation of testimony.

{19) Any party may move for modification of thisg Case
Management Order for good cause shown. The Magistrate Judge ghall
neve authority to change, modify and adjust this order. The
Megistrate Judge shall hold regular periocdic status conferences at
times he shall determine, so that he and the parties may be advised
ag to the progress of the case and problems encountered, so that
arpropriate changes, modifications, and adjustments may be made in
this order and such problems addressed.

IT IS FURTHER ORDERED that the Joint Motion For Leave to
Serve First Amended Counterclaim filed by U.3./Tribe (#62) is
GRANTED on the basis and to the extent set forth in this o-der.

The motions (#67), (#90), (#96), and (#98) are all

considered ruled upon and decided as provided in the within order.

DATED: April (é , 2000.

fm@@

UNITED STATES DISTRICT?JUDGE
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